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BANKRUPTCY LITIGATION AND PROCEDURE1

I.

Adversary Proceedings vs. Contested Matters
There are three basic types of litigation in bankruptcy cases: adversary proceedings,
contested matters, and other judicial proceedings.
A.

Adversary Proceedings

Adversary proceedings are governed by the 7000 series of the Bankruptcy Rules.
Adversary proceedings are commenced by the filing of a complaint and involve the
following proceedings: (1) recovery of money or property, except to compel the debtor
to deliver property to the trustee, compel the trustee to abandon or otherwise dispose of
property, recover money from the debtor's attorney, or require a custodian to render an
accounting; (2) determination of the validity, priority, or extent of a lien or other interest
in property other than an action by a debtor to avoid a lien on exempt property; (3) obtain
the approval for the sale of both the interest of the estate and of a co-owner in property;
(4) objection to or revocation of a discharge; (5) revocation of an order confirming a
Chapter 11 plan; (6) determination of the dischargeability of a debt; (7) obtain an
injunction or other equitable relief; (8) subordination of an allowed claim or interest
unless the subordination is provided for in the plan; (9) obtain a declaratory judgment
with respect to any matter listed in the previous eight categories; and (10) determination
of a claim or cause of action that has been removed. [See, FRBP 7001]
1.

Commencement Of An Adversary Proceeding

An adversary proceeding is commenced by the filing of a summons and a
complaint. In the United States Bankruptcy Court for the Central District of
California, the mandatory Form F 7004-1 “Summons And Notice Of Status
Conference” can be downloaded from the court’s website. In addition, to the
summons and complaint, plaintiff’s counsel is required to serve a “Notice Of
Compliance With Bankruptcy Rule 7026-1,” pursuant to Local Rule 7026-1.
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a.

Service of the Summons, Complaint, and Related Papers

Service of the summons is the means by which the court obtains
jurisdiction of a defendant.
I.

Time Limits: the summons, complaint, and related papers
must be served within 10 days after the summons is issued.
[FRBP 7004(c)] Failure to timely serve these papers
requires the issuance of another summons. [Id.] If service
is not made within 120 days after the filing of the
complaint, the court, upon motion or on its own initiative
after notice to the plaintiff, shall dismiss the action without
prejudice or direct that service shall be effected within a
specified period of time; provided that if the plaintiff shows
good cause for the failure, the court shall extend the time
for service for an appropriate period. [FRBP 7004(a)(1),
incorporating FRCP 4(m) in adversary proceedings] As at
least one court, in discussing what constitutes “good cause”
has warned: “The lesson to the federal plaintiff’s lawyer is
not to take any chances. Treat the 120 days with the
respect reserved for a time bomb.” [Braxton v. United
States, 817 F.2d 238, 241 (3d Cir. 1987)]

ii.

Methods of Service: There are important distinctions
between the permissible methods of service under the
Bankruptcy Rules and those methods designated under the
Federal Rules. For example, in addition to the methods
designated in the Federal Rules, the Bankruptcy Rules
provide that service of the summons and complaint may
generally be made by first class mail [FRBP 7004(b)];
nationwide service of process is available [FRBP 7004(d)];
and service upon the debtor must be made upon the debtor
and the debtor’s attorney [FRBP 7004(g)].
-

Presumption of Receipt: Mail properly addressed,
stamped and deposited into the mails is presumed to
be received by the addressee and that presumption
can only be overcome by clear and convincing
evidence that the mailing was not, in fact,
accomplished. [In re Levoy and Aikens, 182 B.R.
827 (9th Cir. BAP 1995)]
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-

a.

Failure to File Change of Address with the Court:
Service upon the debtor is effective under
Bankruptcy Rule 7004(b)(9) if the motion is mailed
to the debtor’s address in the petition and the debtor
fails to inform the court in writing of a change in
address, as required by Bankruptcy Rule 4002(5).
[In re Smith, 104 B.R. 695 (Bankr. E.D. Pa. 1989)]

Contents of the Complaint, Counterclaim, Cross-Claim, or ThirdParty Claim
I.

General Rules of Pleading: “Notice” Pleading

The Federal Rules generally do not require a claimant to set out in
detail the facts underlying the claim; in most instances all that is
required is a short and plain statement of a claim that will give the
defendant fair notice of what the plaintiff’s claim is and the
grounds upon which it rests. [In re Johannessen, 76 F.3d 347 (11th
Cir. 1996).
-

ii.

A complaint, counterclaim, cross-claim, or thirdparty claim is only required to contain (1) a short
plain statement of the grounds upon which the
court’s jurisdiction depends, (2) a short plain
statement of the claim showing that the pleader is
entitled to relief, and (3) a demand for judgment for
the relief the pleader seeks. [FRBP 7008(a),
incorporating FRCP 8 in adversary proceedings]
The allegations of jurisdiction shall also contain a
reference to the name, number, and chapter of the
case under the Code to which the adversary
proceeding relates and to the district and division
where the case under the Code is pending. [FRBP
7008(a)] Finally, the complaint, counterclaim,
cross-claim, or third-party claim shall contain a
statement that the proceeding is core or non-core
and, if non-core, that the pleader does or does not
consent to entry of final orders or judgment by the
bankruptcy judge. [Id.]

Exception to General Pleading Rules
-

Fraud, Mistake, Condition of the Mind: In all
averments of fraud or mistake, the circumstances
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constituting fraud or mistake shall be stated with
particularity. Malice, intent, knowledge, and other
condition of mind of a person may be averred
generally. [FRBP 7009, incorporating FRCP 9 in
adversary proceedings]
-

In order to satisfy the particularity requirement of
Bankruptcy Rule 7009, a complaint must allege the
fraudulent statements, the identity of the speaker,
the time and place of the statements and the nature
of the misrepresentation. [American Express Travel
Related Servs. Co. v. Henein, 257 B.R. 702 (E.D.
N.Y. 2001)]
-

Generally, allegations of fraud or
misrepresentation may not be made upon
information and belief, unless the facts are
peculiarly within the opposing party’s
knowledge. In that event, the allegations
must include a statement of facts upon
which the belief is based. [In re Kanaley,
241 B.R. 795 (Bankr. S.D. N.Y. 1999)]

-

Incorporation of allegations from a state
court complaint into a complaint to
determine dischargeability does not remedy
the failure to plead sufficient facts in support
of nondischargeability based upon fraud.
[In re Aboukhater, 165 B.R. 904 (9th Cir.
BAP 1994)]

-

Fraud Allegations: Trustee a Party: The
bankruptcy court must take a liberal approach in
construing allegations of fraud pleaded by the
trustee because the trustee is a third party outsider
to the transaction and must plead fraud, based upon
second hand knowledge, for the benefit of the estate
and creditors. [In re Everfresh Beverages, Inc., 238
B.R. 558 (Bankr. S.D. N.Y. 1999). Accord, In re
Collins, 137 B.R. 754, 755 (Bankr. E.D. Ark.
1992)]

-

Special Damages: Special damages must be
pleaded with particularity. [FRBP 7009,
-5-

incorporating FRCP 9 in adversary proceedings]
-

2.

Examples of Special Damages: Generally,
special damages are those damages that are
proximately caused by the defendant’s
alleged wrongdoing, but which were
unforeseeable or which might not come to
the defendant’s attention unless pleaded
with specificity. Attorney’s fees [United
Indus., Inc. v. Simon-Hartley, Ltd., 91 F.3d
762 (5th Cir. 1996], defamation damages,
emotional distress damages, and punitive
damages are examples of special damages
that must be pleaded with specificity.

Pleading Defenses and Objections
a.

Time Limitation: A responsive pleading (i.e., either an answer or a
motion to dismiss) must be served within 30 days after issuance of
the summons, unless the court prescribes otherwise. [FRBP
7012(a)]
I.

b.

Exceptions: 20 days to serve a responsive pleading to a
cross-claim or counterclaim, unless the court prescribes
otherwise [Id.]; 35 days for the United States or an officer
or agency thereof to respond to a complaint, cross-claim,
or counterclaim. [Id.]

Form of Denials:
I.

Answer: A party may respond to a complaint with (a) an
admission; (b) a general denial; or (c) a denial based upon
insufficient information or belief. [FRBP 7008,
incorporating FRCP 8 in adversary proceedings] General
denials, permitted under California practice when
answering an unverified complaint pursuant to California
Code of Civil Procedure Section 431.30(d), are not allowed
under federal practice.
-

Response to Allegation that Proceeding is Core or
Non-Core: A responsive pleading shall admit or
deny an allegation that the proceeding is core or
non-core. If the response is that the proceeding is
non-core, it shall include a statement that the party
-6-

does or does not consent to entry of final orders or
judgment by the bankruptcy judge. [FRBP 7012(b)]
-

Fifth Amendment: Where an answer would subject
a party to criminal charges or be used as evidence in
a criminal proceeding, the pleader may refuse to
answer by claiming the privilege to be free from
self-incrimination, founded in the Fifth Amendment
to the United States Constitution. [See, e.g., La
Salle Bank Lake View v. Seguban, 54 F.3d 387,
389-91 (7th Cir. 1995)(complaint cannot be deemed
admitted when defendant invokes 5th Amendment;
complainant must produce evidence to support
allegations)]

-

Affirmative Defenses: FRCP 8(c) contains a nonexhaustive list of defenses that must be pleaded
affirmatively: accord and satisfaction, arbitration
and award, assumption of risk, contributory
negligence, discharge in bankruptcy, duress,
estoppel, failure of consideration, fraud, illegality,
injury by fellow servant, laches, license, payment,
release, res judicata, statute of frauds, statute of
limitations, waiver, and any other matter
constituting an avoidance or affirmative defense.
-

Waiver: An affirmative defense that is not
pleaded may be deemed waived. [See, e.g.,
Horton v. Potter, 369 F.3d 906, 911-12 (6th
Cir. 2004); Davignon v. Clemmey, 322 F.3d
1, 15 (1st Cir. 2003)] Where “peculiar facts”
and the “interests of judicial economy”
counsel otherwise, such waiver may be
excused. [See, Shell Rocky Mountain Prod.,
LLC v. Ultra Resources, Inc., 415 F.3d
1158, 1164 (10th Cir. 2005)] Thus, waiver
might not be found where the defense is
later pleaded - without undue delay or
prejudice to the opponent - or where a
timely assertion is prevented because the
predicates for the defense had not yet arisen
by the time the answer was filed. [See,
Williams v. Lampe, 399 F.3d 867, 870-71
(7th Cir. 2005); Rose v. Am-South Bank of
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Florida, 391 F.3d 63, 65 (2d Cir. 2004);
Davignon v. Clemmey, 322 F.3d 1, 15 (1st
Cir. 2003)]
ii.

Motion To Dismiss (FRCP 12(b)): (1) lack of subject
matter jurisdiction; (2) lack of personal jurisdiction; (3)
improper venue; (4) insufficiency of process; (5)
insufficiency of service of process; (6) failure to state a
claim upon which relief can be granted; (7) failure to join
an indispensable party. [FRBP 7012(b), incorporating
FRCP 12(b) in adversary proceedings]
-

Rule 12 does not provide an exhaustive list of all
possible preliminary motions. [See, International
Ass’n of Entrepreneurs of America v. Angoff, 58
F.3d 1266, 1271 (8th Cir. 1995)] Motions for
enlargements of time, to amend a pleading, to
intervene, to substitute parties, or for the entering of
a stay or an order commanding the posting of
security, may all be raised as preliminary motions.

-

Postponing Discovery: Some courts permit a
postponement of discovery after a Rule 12(b)(6)
motion is filed, and then continuing for so long as it
remains pending. [Rutman Wine Co. v. E. & J.
Gallo Winery, 829 F.2d 729, 738 (9th Cir. 1987)]

-

Attacking the Complaint: Rule 12(b)(6) - Dismissal
For Failure To State A Claim Upon Which Relief
Can Be Granted: a motion to dismiss for failure to
state a claim is the equivalent of a demurrer in state
court. When a claim is challenged under this Rule,
the court presumes that all well-pleaded allegations
are true, resolves all doubts and inferences in the
pleader’s favor, and views the pleading in the light
most favorable to the non-moving party. [See, e.g.,
Albright v. Oliver, 510 U.S. 266, 267 (1994)]
However, a court is not “required to accept as true
allegations that are merely conclusory, unwarranted
deductions of fact, or unreasonable inferences.”
[Sprewell v. Golden State Warriors, 266 F.3d 979,
988 (9th Cir.2001)].
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-

Does the complaint sufficiently allege facts
to support each of the elements of the cause
of action asserted?

-

If fraud cause of action, must be pled with
specificity?
[Luce v. Edelstein, 802 F.2d 49, 54 (C.A.2
(N.Y.) 1986) (In general, allegations of
fraud cannot be based on information and
belief. [DiVittorio v. Equidyne Extractive
Industries, Inc., 822 F.2d 1242, 1247 (C.A.2
(N.Y.) 1987) (However, that requirement is
relaxed where the matter pled is peculiarly
within the knowledge of the defendant.)]

-

Does the complaint consist primarily of a
mere recitation of the statutory language?
[See, e.g., In re Schwartzman, 63 B.R. 348,
355 (Bankr. S.D. Ohio 1986) (a complaint
that contains a mere recitation of the
statutory language, does not state a cause of
action under Bankruptcy Code section
727(a))]

iii.

Motion To Strike (FRCP 12(f): a jury demand may be
challenged by a motion to strike [In re Schwinn Bicycle
Co., 184 B.R. 945 (Bankr. N.D. Ill. 1995)] where the
plaintiff seeks a jury trial in an objection to discharge or
dischargeability or an avoidance action where the
defendant has not filed a proof of claim.

iv.

Addressing Allegation That Proceeding Is Core Or NonCore: a responsive pleading must admit or deny an
allegation that the proceeding is core or non-core. [FRBP
7012(b)] If the response is that the proceeding is non-core,
it must include a statement that the party does or does not
consent to entry of final orders or judgments by the
bankruptcy judge. [Id.] Express consent of the parties is
required permitting bankruptcy judges from entering orders
or judgments in non-core proceedings. [Id.]
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-

Core Proceedings: Core proceedings include, but
are not limited to:
(A) matters concerning the administration of the estate;
(B) allowance or disallowance of claims against the
estate or exemptions from property of the estate,
and estimation of claims or interests for the
purposes of confirming a plan under chapter 11, 12,
or 13 of title 11 but not the liquidation or estimation
of contingent or unliquidated personal injury tort or
wrongful death claims against the estate for
purposes of distribution in a case under title 11;
(C) counterclaims by the estate against persons
filing claims against the estate;
(D) orders in respect of obtaining credit;
(E) orders to turn over property of the estate;
(F) proceedings to determine, avoid or recover
preferences;
(G) motions to terminate, annul, or modify the
automatic stay;
(H) proceedings to determine, avoid, or recover
fraudulent conveyances;
(I) determinations as to the dischargeability of
particular debts;
(J) objections to discharges;
(K) determinations of the validity, extent, or
priority of liens;
(L) confirmations of plans;
(M) orders approving the use or lease of property,
including the use of cash collateral;
(N) orders approving the sale of property other than
- 10 -

property resulting from claims brought by the estate
against persons who have not filed claims against
the estate;
(O) other proceedings affecting the liquidation of
the assets of the estate or the adjustment of the
debtor-creditor or the equity security holder
relationship, except personal injury tort or wrongful
death claims; and
(P) recognition of foreign proceedings and other
matters under chapter 15 of title 11. [28 U.S.C.
§157(b)(2)]
c.

Signing of Pleadings, Motions and Other Papers
I.

Rule 11: Bankruptcy Rule 9011 establishes the standards
attorneys and parties must meet when filing pleadings,
motions, or other papers with the court. It also regulates
the circumstances in which sanctions may be imposed if the
standards of Rule 9011 are not met.
-

Signing of Papers Filed with the Court: “Every
petition, pleading, written motion, and other paper
... shall be signed by at least one attorney of record
in the attorney’s individual name.” [FRBP 9011(a)]
An unsigned paper shall be stricken unless omission
of the signature is corrected promptly after the
omission is bought to the attention of the attorney or
party. [Id.]
Exception: Lists, bankruptcy schedules,
statement of financial affairs, statements of
executory contracts, Chapter 13 Statements
and amendments thereto, which must be
signed by the debtor.

-

-

Representations to the Court: By (a) signing, (b)
filing, (c) submitting, or (d) later advocating a
petition, pleading, written motion, or other paper, an
attorney or party is certifying that to the best of that
person’s knowledge, information and belief, formed
after an inquiry reasonable under the circumstances:
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-

-

it is not being presented for an improper
purpose, such as to harass or to cause
unnecessary delay or needless increase in
the cost of litigation;

-

the claims, defenses, and other legal
contentions are warranted by existing law or
by a nonfrivolous argument for the
extension, modification, or reversal of
existing law or the establishment of new
law;

-

the allegations and other factual contentions
have evidentiary support or, if specifically
so identified, are likely to have evidentiary
support after a reasonable opportunity for
further investigation or discovery; and

-

the denials of factual contentions are
warranted on the evidence or, if specifically
so identified, are reasonably based on a lack
of information and belief. [FRBP 9011(b)]

Proceedings to Determine Violation of Rule 9011 Motion or On Court’s Initiative: the motion (which
must be made separately from other motions) may
not be filed unless, within 21 days after service of
the motion (or such other period as the court may
prescribe), the challenged paper, claim, defense,
contention, allegation, or denial is not withdrawn or
appropriately corrected, except that such limitation
shall not apply if the conduct alleged is the filing of
a petition. This is known as the “safe harbor”
provision. The court, on the other hand, may enter
an order to show cause why the attorney, law firm,
or party has not violated Rule 9011(b). [FRBP
9011(c)]
-

An improper purpose in filing a chapter 11
case is demonstrated when it is filed solely
to delay collection of a judgment and to
avoid posting an appeal bond even though
the debtor is financially able to pay the costs
with nonbusiness assets. [In re Marsch, 36
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F.3d 825 (9th Cir. 1994)]
-

ii.

3.

Application of Case Law Under Federal Rule 11 to
Rule 9011: It is appropriate to look to the case law
developed under FRCP 11 in making
determinations under Bankruptcy Rule 9011. [In re
Grantham Bros., 922 F.2d 1438, 1441 (9th Cir.
1991)]

Alternative Basis for Sanctions Orders
-

11 U.S.C. Section 105: The bankruptcy court has
authority under Bankruptcy Code section 105(a) to
sanction an attorney who unreasonably and
vexatiously multiplies the proceedings and files
frivolous motions. [In re Rainbow Magazine, 77
F.3d 284 (9th Cir. 1996)]

-

Local Bankruptcy Rule 9011-1: the presentation to
the court of unnecessary motions, and the
unwarranted opposition to motions, which unduly
delay the course of an action or proceeding, or
failure to comply with the Local Rules, subjects the
offender to appropriate discipline, including the
imposition of costs and the award of attorneys’ fees
to opposing counsel.

Pre-Trial Proceedings And Discovery
I.

Rule 26(f) Conference
At least 21 days before the Status Conference date, the parties
must confer to consider the nature and basis of their claims and
defenses and the possibilities for a prompt settlement or resolution
of the adversary proceeding, to make or arrange for the disclosures
required by Rule 26(a)(1) of the Federal Rules, to discuss any
issues relating to preserving discoverable information, and to
develop a proposed discovery plan. [FRCP 26(f)]

ii.

Initial Disclosures
Within 14 days after the Rule 26(f) Conference, a party must,
without awaiting a discovery request, provide to the other parties
with the following Initial Disclosures required by Federal Rule
- 13 -

26(a).
-

the name and, if known, the address and telephone number
of each individual likely to have discoverable information –
along with the subjects of that information – that the
disclosing party may use to support its claims or defenses,
unless the use would be solely for impeachment;

-

a copy – or a description by category and location – of all
documents, electrically stored information, and tangible
things that the disclosing party has in its possession,
custody, or control and may use to support its claims or
defenses, unless the use would be solely for impeachment;

-

a computation of each category of damages claimed by the
disclosing party – who must also make available for
inspection and copying as under Federal Rule 34 the
documents or other evidentiary material, unless privileged
or protected from disclosure, on which each computation is
based, including materials bearing on the nature and extent
of injuries suffered; and

-

for inspection and copying as under Federal Rule 34, any
insurance agreement under which an insurance business
may be liable to satisfy all or part of a possible judgment in
the action or to indemnify or reimburse for payments made
to satisfy the judgment. [FRCP 26(a)]
-

Failure to Make Initial Disclosures: failure to make
the initial disclosures required by Federal Rule
26(a)(1) can result in the exclusion of the
undisclosed witness or information [Wilson v. AM
General Corp., 167 F.3d 1114 (7th Cir. 1999)
(rejecting claim that witnesses were impeachment
witnesses and excluding their testimony)], unless
the failure was harmless or there was substantial
justification. [Pfingston v. Ronan Engineering Co.,
284 F.3d 999, 1005 (9th Cir. 2002)(examining
prejudice to the other party caused by delayed
disclosure).
-

see, also, FRCP 37(c)(1) which provides for
disqualification of witnesses and evidence or
other appropriate sanctions for failure to
- 14 -

make required disclosures.
iii.

Joint Status Conference Report
In the United States Bankruptcy Court for the Central District of
California, the parties are required to file a Joint Status Report at
least 14 days prior to the date set for each status conference,
discussing the following:
-

State of discovery, including a description of completed
discovery and detailed schedule of all further discovery
then contemplated.

-

A discovery cut-off date.

-

A schedule of then contemplated law and motion matters.

-

Prospects for settlement.

-

A proposed date for the pre-trial conference and/or the trial.

-

Whether and when counsel have met and conferred in
compliance with Local Rule 7026-1.

-

Any other issues affecting the status or management of the
case.

-

Whether the parties are interested in alternative dispute
resolution. [LBR 7016-1(a)]
-

Failure to Timely File Status Conference Statement:
If a status conference statement has not been timely
filed, the court may do any or all of the following:
-

Continue the trial date, if no prejudice is
involved to the party who is not at fault.

-

Award monetary sanctions including
attorneys’ fees against the party at fault,
payable to the party not at fault. Said
sanctions shall be assessed against the party
at fault and/or counsel, in the court’s
discretion.
- 15 -

-

iv.

Award non-monetary sanctions against the
party at fault. These may include the entry
of a judgment of dismissal or the entry of an
order striking the answer and entering a
default. [LBR 7016-1(f)]

Timing and Sequence of Discovery
Parties may not conduct discovery prior to their Federal Rule 26(f)
discovery conference. [FRCP 26(d)] Thereafter, each party may
conduct whatever discovery that party chooses, in any sequence,
regardless of the discovery undertaken by other parties. [Id.]

v.

Motions for Summary Judgment or Partial Summary Adjudication
Federal Rule 56 describes the procedure by which a party may
request or oppose summary judgment, and the standards the courts
consider when ruling on motions for summary judgment. The
court may enter summary judgment when the moving papers,
declarations, and other evidence submitted to the court show that
no genuine issue exists as to any material fact, and that the moving
party is entitled to judgment as a matter of law. [FRCP 56(c)]
-

Notice of Motion for Summary Judgment: a motion for
summary judgment or partial summary adjudication shall
be served and filed no later than 35 calendar days prior to
the date of the hearing. [LBR 9013-1(e)]
-

Proposed Statement of Uncontroverted Facts and
Conclusions of Law: there shall be served and
lodged with each motion for summary judgment or
partial summary adjudication a proposed statement
of uncontroverted facts and conclusions of law, and
a separate proposed summary judgment. The
proposed statement of uncontroverted facts and
conclusions of law must state each material fact as
to which the moving party contends there is no
genuine issue and must reference each fact to the
evidence that supports it. [Id.]

-

Importance of Proposed Statement of
Uncontroverted Facts and Conclusions of Law: in
determining any motion for summary judgment or
partial summary adjudication, the court may assume
- 16 -

that the material facts as claimed and adequately
supported by the moving party are admitted without
controversy except to the extent such facts are (A)
included in the “statement of genuine issues” and
are (B) controverted by declaration or other
evidence filed in opposition to the motion. [Id.]

vi.

-

Opposition to Motion for Summary Judgment: Not later
than 21 calendar days before the hearing, any party who
opposes the motion must file a separate concise “statement
of genuine issues” with responding papers setting forth all
material facts as to which it is contended there exists a
genuine issue necessary to be litigated, and referencing
each fact to the evidence which establishes the genuine
issue to be litigated. [Id.]

-

Reply Papers: must be served and filed no later than 10
calendar days before the hearing. [Id.]

Disclosure of Expert Testimony [FRCP 26(a)(2)]
-

Disclosure Deadline: the time for expert disclosure can be
set by the court or stipulated by the parties. [See, Southern
Union Company v. Southwest Gas Corp., 180 F.Supp.2d
1021, 1059-60 (D. Ariz. 2002)] In the absence of a court
order or stipulation, the expert disclosure must be made 90
days before the trial date. [Lutz v. Glendale Union High
School, 403 F.3d 1061, 1071 (9th Cir. 2005)]

-

Content of Expert Report: the expert report must be in
writing, signed by the expert [Gust v. Jones, 162 F.3d 587
(10th Cir. 1998)], and contain a complete statement of all
the expert’s opinions and the basis and reasons therefor
[King v. Ford Motor Co., 209 F.3d 886, 900 (6th Cir.
2000)]; the data and information considered by the expert
[Fidelity Nat. Title Ins. Co. of New York v. Intercounty Nat.
Title Ins. Co., 412 F.3d 745 (7th Cir. 2005)]; any exhibits to
be used as support for or a summary of the opinions; the
qualifications of the expert and all publications authored by
the expert in the past 10 years; the expert’s compensation
for his review and testimony; and a list of all other cases in
which the expert has testified at trial or at deposition in the
past 4 years. [Coleman v. Dydula, 190 F.R.D. 316 (W.D.
N.Y. 1999)]
- 17 -

-

vii.

Consequences for Failure to Disclosure: the failure to
disclose a report meeting the requirements of Federal Rule
26(a)(2)(B) may preclude that witness from testifying,
either altogether, [Pena-Crespo v. Puerto Rico, 408 F.3d
10, 13-14 (1st Cir. 2005)] or as to specific opinions not
disclosed in the report. [Diary Farmers of America, Inc. v.
Travelers Ins. Co., 391 F.3d 936, 943-33 (8th Cir. 2004)]
Such sanctions are “automatic and mandatory” unless the
party failing to disclose can show the failure was justified
or harmless. [Jacobsen v. Deseret Book Co., 287 F.3d 936,
952-53 (10th Cir. 2002)]

Pretrial Disclosures
Prior to trial, each party must disclose the witnesses that may
testify at trial, the deposition testimony that may be offered at trial,
and the exhibits that may be offered at trial. [FRCP 26(a)(3)]
-

Time for Pretrial Disclosure: the time for pretrial
disclosure is often set by the court. In the absence of a
court order, the expert disclosure must be made 30 days
before the trial date.

-

Content of Pretrial Disclosure:
(A)

Witnesses: each party must disclose the name and,
unless already disclosed, the address and telephone
number of each witness that may testify at trial.
The disclosure should indicate those witnesses who
are expected to testify and those who may be called
if needed.

(B)

Depositions: each party must designate the
testimony the party intends to introduce in the form
of a deposition.

(C)

Exhibits: each party must identify all exhibits,
including demonstrative or summary exhibits. The
disclosure should indicate those exhibits the party
expects to introduce and those the party may
introduce if needed.
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viii.

Supplementation of Automatic Disclosures and Discovery
Responses
Parties have a duty to supplement the automatic disclosures and
discovery responses under certain limited conditions. [FRCP
26(e)] Otherwise, there is no general duty to supplement.
-

4.

Conditions Requiring Supplemental Responses
(1)

Automatic Disclosures: initial, expert, and pretrial
disclosures must be supplemented at reasonable
intervals - if the party learns that the information
disclosed was incomplete or in correct. [Klonoski v.
Mahlab, 156 F.3d 255, 268 (1st Cir. 1998)(duty to
supplement is broad)]

(2)

Incorrect Response: if a party learns that response
to an interrogatory, request for production of
documents, or request for admission is incorrect or
incomplete when made, the response must be
supplemented.

(3)

Court Order: the court may order supplementation.

Pretrial Conference
In most adversary proceedings, the court will schedule a pretrial
conference.
a.

Joint Pretrial Order
In the United States Bankruptcy Courts for the Central District of
California, the preparation and content of the pretrial order is
governed by LBR 7016-1(b), which requires all parties to meet and
confer at least 28 days before the date set for trial or the pretrial
conference for the purpose of preparing the pretrial order.
I.

When Required: a joint pretrial order must be filed and
served not less than 14 days before the date of the pretrial
conference, unless the court order otherwise. [LBR 70161(b)(1)]
-

It is the plaintiff’s duty to prepare and sign a
proposed joint pretrial order and to serve it so that it
is received in the office of counsel for all other
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parties not later than 4:00 p.m. on the fifth court day
prior to the last day for filing the proposed joint
pretrial order. [LBR 7016-1(c)]
-

-

If parties have not received plaintiff’s
proposed pretrial order, it is the duty of
those parties to prepare, file and serve at
least 14 days prior to the trial or the pretrial
conference, a declaration attesting to
plaintiff’s failure to prepare and serve a
proposed pretrial order in a timely manner.
[LBR 7016-1(e)(2)]

Within 3 court days following receipt of the
proposed joint pretrial order, counsel for each other
party must:
Agreement with Form of Proposed Order: if the
proposed pretrial order is satisfactory, counsel for
each other party must attach that party’s list of
exhibits and witnesses to the order, sign the
proposed pretrial order and file and serve it on all
the parties. [LBR 7016-1(d)(1)]
Disagreement with Form of Proposed Order: if the
proposed pretrial order is unsatisfactory, counsel for
each other party must: (A) immediately meet with
or telephone plaintiff in a good faith effort to
achieve a joint proposed order; and (B) if such
effort is unsuccessful, prepare a separate proposed
order and file it, together with plaintiff’s order and a
declaration setting forth the efforts made to achieve
a joint proposed order. [LBR 7016-1(d)(2)]
-

If the plaintiff does not receive a timely
response from the other parties, it is required
to file and serve its unilateral pretrial order
at least 14 days before the trial or pretrial
conference. At the same time, plaintiff must
file and serve a declaration asserting the
failure of the other parties to respond. [LBR
7016-1(e)(1)]

- 20 -

ii.

iii.

Contents: the joint pretrial order must include the
following statements in the following order:
(A)

“The following facts are admitted and require no
proof.”

(B)

“The following issues of fact, and no others, remain
to be litigated.”

(C)

“The following issues of law, and no others, remain
to be litigated.”

(D)

“Attached is a list of exhibits intended to be offered
at the trial by each party, other than exhibits to be
used for impeachment only. The parties have
exchanged copies of all exhibits.”

(E)

“The parties have exchanged a list of witnesses to
be called at trial.”

(F)

“Other matters that might affect the trial, such as
anticipated motions in limine, motions to withdraw
reference due to timely jury trial demand pursuant
to Local Bankruptcy Rule 9015-1, or other pre-trial
motions.”

(G)

“All discovery desired to be conducted has been
completed.”

(H)

“The parties are ready for trial.”

(I)

“The estimated length of trial is

(J)

“The foregoing admissions have been made by the
parties, and the parties have specified the foregoing
issues of fact and law remaining to be litigated.
Therefore, this order shall supersede the pleadings
and govern the course of trial of this cause, unless
modified to prevent manifest injustice.”

.”

Failure to Timely File Joint Pretrial Order: As is the case
with the failure to timely file a status conference statement,
the court may do any or all of the following:
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4.

-

Continue the trial date, if no prejudice is involved to
the party who is not at fault.

-

Award monetary sanctions including attorneys’ fees
against the party at fault, payable to the party not at
fault. Said sanctions shall be assessed against the
party at fault and/or counsel, in the court’s
discretion.

-

Award non-monetary sanctions against the party at
fault. These may include the entry of a judgment of
dismissal or the entry of an order striking the
answer and entering a default. [LBR 7016-1(f)]

Trial
a.

Procedures

Each individual judge has the authority to formulate their trial procedures;
therefore, counsel should: (A) check the Bankruptcy Court website to
determine whether the judge has posted a summary of trial procedures; (B)
inquire of the judge at final status conference or pretrial conference as to
judge’s trial procedures; and/or (C) inquire of the judge’s clerk as to the
judge’s trial procedures.
I.

Trial Briefs: although not mandatory, trial briefs must be
filed at least 5 court days before trial, unless otherwise
ordered by the court [LBR 9013-2(a)]

ii.

Exhibits: all trial exhibits should be numbered (if plaintiff)
or lettered (if defendant) sequentially and marked for
identification with tags available from the clerk’s office (or
from the judge’s clerk), and a corresponding “exhibit
register” on the form available from the clerk’s office (or
from the judge’s clerk) must be prepared [LBR 9013-2(b)]
-

the tagged exhibits and completed “exhibit register”
are to given to the courtroom deputy or court
recorder prior to the beginning of the trial [Id.]

-

a trial notebook containing a copy of the tagged
exhibits and the completed “exhibit register” to be
provided to all counsel, the witness, and the judge
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prior to the beginning of the trial should be
prepared.
iii.

B.

Testimony: some judges require that direct testimony be
submitted by declaration, others will not accept direct
testimony by declaration, and still others make the decide
whether to require written declarations prior to trial.

Contested Matters

Most bankruptcy litigation that is not described in Bankruptcy Rule 7001 is a contested
matter. Contested matters are governed by certain rules in the 9000 series of the
Bankruptcy Rules and unless the Bankruptcy Rules provide otherwise, relief in contested
matters must be requested by motion.
1.

Form And Service Of Motions: Motions must be in writing, unless made
during a hearing. The motion must state with particularity the factual and
legal grounds for the motion, and the relief or order sought. Every written
motion other than one which may be considered ex parte must be served
by the moving party on the trustee or debtor in possession and on those
entities specified by the Bankruptcy Rules or, if service is not required or
the entities to be served are not specified by the Bankruptcy Rules, the
moving party must serve the entities the court directs. [FRBP 9013]
b.

Content Of Motions: In the United States Bankruptcy Court for
the Central District of California, there shall be served and filed
with the motion and as a part thereof:
-

duly authenticated copies of all photographs and
documentary evidence which the moving party intends to
submit in support of the motion, in addition to the
declarations required or permitted by Bankruptcy Rule
9006(d); and

-

a brief, but complete, written statement of all reasons in
support thereof, together with a memorandum of the points
and authorities upon which the moving party will rely.

[LBR 9013-1(a)(4)(C)]
c.

Notice Of Motions In The Central District Of California: Except
as set forth in Local Bankruptcy Rule 9013-1(e) with regard to
motions for summary judgment or partial summary adjudication,
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Local Bankruptcy Rule 9013-1(g) with regard to motions and
matters that may not require a hearing, and Local Bankruptcy Rule
3007-1 with regard to objections to claims, the notice of the
motion and all moving papers must be filed and served not later
than 24 days before the hearing date designated in the notice. The
court, for good cause, may prescribe a different time. [LBR 90131(a)(6)(B)]
Except as set forth in Local Bankruptcy Rule 9013-1(e) with
regard to motions for summary judgment or partial summary
adjudication, or as otherwise ordered, the moving papers shall
advise the opposing party that Local Bankruptcy Rule 9013-1(a)(7)
requires a formal response at least 14 days before the hearing. If
the motion is being heard on shortened notice pursuant to Local
Bankruptcy Rule 9075-1, the notice shall specify the deadline for
responses set by the court in approving the shortened notice. [LBR
9013-1(a)(6)(C)]
d.

Motions for Relief From Automatic Stay: Stay relief motions must
be made by using the forms designated for mandatory use in the F
4001-1 series of the court-approved forms. Failure to use the
mandatory forms may result in the denial of the motion or the
imposition of monetary or other sanctions in the judge’s discretion.
[LBR 9013-1(a)(5)]

e.

Proof of Service: All papers filed in support of or in opposition to
a motion must be accompanied by a proof of service. [LBR 90131(a)(12)]
-

f.

Stay Relief Motions:
-

Residential Unlawful Detainer Motions: only the
debtor needs to be named and only the debtor and
debtor’s attorney need to be served. [LBR 90131(a)(5)(A)]

-

Other Relief From Stay Motions: the debtor and, if
one has been appointed, the trustee must be named
as a responding party. The debtor and debtor’s
attorney, the trustee, if one has been appointed, and
those parties required to be served by FRBP 4001
must be served. [LBR 9013-1(a)(5)(B)]

Evidence on Motions: Factual contentions must be presented,
- 24 -

heard, and determined upon declarations, under penalty of perjury,
and other written evidence. Verifications of motions are not
sufficient, unless otherwise ordered by the court. [LBR 90131(a)(13)]
-

2.

Testimony: While it rarely happens in practice, the court
may, at its discretion, in addition or in lieu of declaratory
evidence, require or allow oral examination of any
declarant or any other witness in accordance with the
Federal Rules of Evidence. [LBR 9013-1(a)(13)(A)]

Oppositions, Joinders, and Responses to Motions
Except for motions for summary judgment or partial summary
adjudication, and unless otherwise ordered by the court, each interested
party opposing, joining, or responding to a motion shall file and serve not
later than 14 days before the date designated for hearing either:
(A)

a written statement of all reasons in opposition for the opposition
or joinder, an answering memorandum of points and authorities,
declarations and copies of all photographs and documentary
evidence on which the responding party intends to rely, or

(B)

a written statement that the motion will not be opposed.

[LBR 9013-1(a)(7)]

3.

-

Opposition: the opposing papers must advise the adverse party
that any reply to the opposition must be filed with the court and
served on the opposing party not later than 7 calendar days prior to
the hearing of the motion. [Id.]

-

Evidentiary Objections: Evidentiary objections must (A) be set
forth in a separate document, (B) cite the specific Federal Rule of
Evidence upon the objection is based, and (C) be filed with the
responsive or reply papers or may be deemed waived. [LBR 90131(a)(13)(B)]

Reply Papers in Support of the Motion: Except for motions for summary
judgment or partial summary adjudication, the moving party (or the
opposing party in instances were a joinder has been filed) may file and
serve a reply memorandum (and declarations or other evidence if
appropriate) directly responding to the opposition papers, not later than 7
days before the date designated for hearing. [LBR 9013-1(a)(8)]
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-

Service of Reply Papers: Reply papers must be served by personal
service or by overnight mail delivery service. [Id.]
-

-

4.

Delivery of Courtesy Copy: a conformed courtesy copy of
the reply papers must be delivered to the judge’s chambers.
[Id.]

Failure to Timely File or Serve Reply Papers: absent good cause,
reply papers not timely filed or served will not be considered. [Id.]

Other Judicial Proceedings
Not every judicial proceeding in a bankruptcy case is an adversary
proceeding or a contested matter, and sometimes neither a complaint nor a
motion suffices to institute the action. For example, various pleadings are
objections, i.e. objections to claims or applications such as fee
applications. You should therefore consult the Bankruptcy Rules and the
Local Bankruptcy Rules to determine the form of the pleading before
filing it with the bankruptcy court. [See, e.g., FRBP 3007 and LBR 30071 for objection to claims, and FRBP 2014 and LBR 2014-1 for
applications to employ professional persons]

II.

Discovery in Bankruptcy Proceedings
Discovery in bankruptcy litigation can be significantly broader than discovery in civil
actions in either state or district courts. In bankruptcy proceedings, a plaintiff or movant
has two chances to question a debtor under oath, at the first meeting of creditors and
pursuant to a Federal Rule of Bankruptcy Procedure 2004 examination, before a motion
or an adversary proceeding is even commenced. The debtor and its counsel must be
prepared at the time of the filing of the petition to address discovery requests that may
have implications for motions and adversary proceedings that are filed well after the
commencement of the bankruptcy case. There are three primary categories of discovery
in bankruptcy court.
A.

The First Meeting of Creditors
A creditor has an opportunity to question a debtor under oath at the first meeting
of creditors soon after entry of the order for relief. [See, 11 U.S.C. §343; FRBP
2003] The questions can be about anything related to the bankruptcy case,
including the nature, extent, and location of assets. To properly prepare for the
first meeting of creditors, the debtor must be familiar with the debtor's schedules,
statement of affairs, and real property questionnaire.
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1.

B.

It is important to remember two things about the first meeting of creditors.
First, in most districts there is no court reporter present; although the
meeting is tape recorded. A creditor therefore decide to bring its own
court reporter if there are significant matters it hopes to raise at the
meeting. Second, there is no judge presiding over the meeting to resolve
objections. Accordingly, it may be necessary to seek the assistance of a
judge if an impasse is reached (e.g., objections to questions, followed by a
refusal to testify).

Bankruptcy Rule 2004 Examinations
The Bankruptcy Rules provide a method of discovery not available in state or
district court actions. Under Bankruptcy Rule 2004, commonly referred as a
"2004 exam," the bankruptcy court may order the examination of any person upon
motion of a party in interest. [FRBP 2004(a)]
1.

Scope
A 2004 exam is an extraordinarily broad discovery device and allows
examination of any person under oath on any matters which relate to the
"acts, conduct or property or to the liabilities and financial condition of the
debtor, or to any matter which may affect the administration of the
debtor's estate, or to the debtor's right to discharge." [See, FRBP 2004(b)]
In Chapter 11 and 13 cases, the examiner may also inquire into matters
which "relate to the operation of any business and the desirability of its
continuance, the source of any money or property acquired or to be
acquired by the debtor for purposes of consummating a plan ... and any
other matter relevant to the case or to the formation of a plan." [Id.]
a.

Examination of Non-Debtors: The bankruptcy court may order not
only the debtor to appear at a 2004 exam, but also "any person"
who might have knowledge of the debtor's affairs. [FRBP
2004(c)] Nondebtor examinees must be subpoenaed and tendered
a mileage fee. Bankruptcy Rule 2004 examinations also
commonly involve the production of documentary evidence.

b.

Limits
Case law has imposed certain limitations upon 2004 exams. For
example, a 2004 exam cannot be used to obtain a massive amount
of documents or to obtain confidential information to support a
prospective lawsuit, and privileges recognized under federal law
will also be applicable in 2004 examinations. Nevertheless,
limitations upon the scope of 2004 examinations are minimal when
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compared with the limitations imposed when utilizing other
discovery devices available in bankruptcy proceedings.
C.

Other Discovery Devices In Bankruptcy Proceedings
In addition to the two discovery devices listed above, the Bankruptcy Rules
incorporate all of the discovery devices of the Federal Rules of Civil Procedure.
[See, FRBP 7026-7036] Bankruptcy Rule 7026 contains the general provisions
regarding discovery. Depositions are covered in Bankruptcy Rules 7027 through
7032, and Local Bankruptcy Rule 7027-1(a). Interrogatories are the subject of
Bankruptcy Rule 7033 and Local Bankruptcy Rule 7027-1(b), and provisions
concerning the production of documents are found in Bankruptcy Rule 7034.
Rules 7035 and 7036 provide for physical and mental examinations and requests
for admissions.
1.

Applicability of Federal Rule Discovery Devices in Adversary
Proceedings and Contested Matters
All of the Federal Rule discovery devices listed above apply in both
adversary proceedings and contested matters,2 with the exception that
various provisions of Bankruptcy Rule 7026 (Initial Disclosures and the
Rule 26(f) Conference)3 and Bankruptcy Rule 7027 (concerning
depositions before an action or pending appeal) do not apply in contested
matters unless the bankruptcy court affirmatively rules that it will be
applicable. [See, Fed R Bankr Proc 9014]

2.

Discovery Disputes
As in any litigation forum, bankruptcy litigation spawns its share of
discovery disputes. Accordingly, appropriate protective orders are
available under Bankruptcy Rule 7026, and sanctions for failure to comply
with discovery is found in Bankruptcy Rule 7037. Many local District
Rules or Bankruptcy Rules impose some "good faith negotiation"
requirements on counsel before discovery motions will be entertained by
the court. For example, in the Central District of California, counsel for
the parties are required to meet in person or by telephone in a good faith
effort to resolve the discovery dispute prior to filing any motion relating to
discovery. [See, LBR 9013-1(c)]

2

See, Section I above (beginning on page 1) for a discussion of adversary proceedings, (beginning at page
23) for a discussion of contested matters, and (page 26) for a discussion of other judicial proceedings.
3

See, Section I(A)(3) above (beginning on page 13) for a discussion of the Rule 26(a) Initial Disclosures
and the Rule 26(f) Conference.
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III.

Creditor/Trustee Litigation
A.

Discharge Objection Complaints
Except as provided in section 523 of the Bankruptcy Code, a discharge in
bankruptcy releases an individual from all debts that arose before the date of the
order for relief [11 U.S.C. §727(b)]
1.

The Effect Of A Discharge

A discharge voids any judgment at any time obtained, to the extent that such
judgment is a determination of the personal liability of the debtor with respect to
any debt discharged under section 727, 1141, or 1328 of the Bankruptcy Code.
[11 U.S.C. §524(a)(1)]
A discharge also operates as an injunction against the commencement or
continuation of an action, the employment of process, or an act, to collect, recover
or offset any such debt as a personal liability of the debtor. [11 U.S.C.
§524(a)(2)]
A discharge also operates as an injunction against the commencement or
continuation of an action, the employment of process, or an act, to collect or
recover from, or offset against, community property of the debtor that is acquired
after the commencement of the case, except a community claim that is excepted
from discharge under section 523 or 1328(a)(1) of the Bankruptcy Code, or that
would be so excepted, determined in accordance with the provisions of sections
523(c) and 523(d) of the Bankruptcy Code, in a case concerning the debtor's
spouse commenced on the date of the filing of the petition in the case concerning
the debtor. [11 U.S.C. §524(a)(3)]
The failure by creditors to raise nondischargeability and discharge
objection issues in a timely manner in the case of the debtor spouse will
allow the community property discharge to be effected. [See, e.g., Rooz v.
Kimmel [In re Kimmel], 378 B.R. 630, 637 (9th Cir. BAP 2007)]
2.

Objections to Discharge
a.

Introduction

A creditor may contest the right of a debtor to receive a discharge of the
debtor's debts. [11 U.S.C. §727] Such an action, known as an objection to
discharge, is an adversary proceeding under the Bankruptcy Rules and
therefore requires the filing of a complaint to initiate the action. [See,
FRBP 7001(4)] The burden of proof is on the creditor who seeks to bar
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the debtor's discharge. [FRBP 4005] There is no prohibition against
filing a complaint objecting to discharge as well as a complaint objecting
to the dischargeability of a debt if grounds exist for both proceedings.
Note that facts sufficient to support a denial of discharge often are ample
for making a criminal referral. Such a referral may be made to the Office
of the United States Trustee or the Office of the United States Attorney.
b.

Application

For most individuals, the primary reason for filing bankruptcy is to take
advantage of the discharge of debts provision of section 727. Section
727(a) requires the Bankruptcy Court to grant a debtor a discharge unless
one of eight conditions is met. A non-individual debtor is also entitled to
a discharge under chapter 11, unless the debtor's plan provides for the
liquidation of all or substantially all of the property of the estate; the
debtor does not engage in business after consummation of the plan; and
the debtor would be denied a discharge under Section 727(a) if the case
were a case under chapter 7. [11 U.S.C. §1141(d)(3)] It is not relevant,
however, that an individual would be denied a discharge under Chapter 7
if he avails himself of either chapter 11 (except as previously mentioned)
or Chapter 13.
c.

Time Limits for Objecting to Discharge

The time limit for filing a complaint objecting to the debtor's discharge
depends upon whether the case is one under chapter 7 or chapter 11. In a
chapter 7 liquidation case, the complaint must be filed not later than 60
days following the first date set for the Section 341(a) meeting of
creditors. In a chapter 11 reorganization case, such complaint must be
filed not later than the first date set for the hearing on confirmation.
[FRBP 4004(a)] The bankruptcy court may extend the dates set "for cause
shown" provided the motion or stipulation for extension is filed prior to
the expiration of the limitation period. [FRBP 4004(b)]
d.

Common Grounds for Objecting to Discharge
I.

Fraudulent Transfer or Concealment of Property:
Section 727(a)(2)
-

Elements:
(A)
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the act complained of was done within the
one year before the date of the filing of the
petition or after the date of the filing of the

petition;

ii.

(B)

the act was done with actual intent to hinder,
delay or defraud a creditor or an officer of
the estate charged with custody of property
under the Bankruptcy Code;

(C)

the act was that of the debtor or a duly
authorized agent of the debtor; and

(D)

the act consisted of transferring, removing,
destroying or concealing any of the debtor's
property, or permitting any of these acts to
be done.

Failure to Keep or Preserve Books or Records;
Section 727(a)(3)
Elements: either (A)

(B)

(C)

iii.

a failure by the debtor to keep or preserve any
recorded information, including books, documents,
records and papers, and
such act or failure to act is not justified under all of
the circumstances of the case; or
an act of destruction, mutilation, falsification or
concealment of any recorded information including
books, documents, records and papers by the debtor
or someone acting for the debtor.

False Oath or Account; Section 727(a)(4)(a)
-

-

Elements:
(A)

the debtor “knowingly and fraudulently”
made a false oath or account;

(B)

that was material;

(B)

in or in connection with the case.

Practical Application: Care in completing the
bankruptcy schedules and statement of financial
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affairs, and testimony at the First Meeting Of
Creditors and in deposition are therefore of the
utmost importance. [See, e.g., Chalik v. Moorefield
(In re Chalik), 748 F.2d 616 (11th Cir. 1984)
(denying discharge for failure to list interest in
twelve worthless corporations); Farmers Co-op.
Ass'n of Talmage, Kansas v. Strunk, 671 F.2d 391
(10th Cir. 1982) (denying discharge because debtor
had listed a bank account as empty on his schedule
but there was $3,268.98 in the account); In re
Sholdra, 249 F.3d 380 (5th Cir. 2001)(if a debtor
testifies in a deposition that some information in the
schedules and statement of financial affairs are
false, the bankruptcy court may properly enter
summary judgment denying the discharge on the
basis of false oath, even though the debtor later
amends the schedules to correct the false
statements)]
iv.

Failure to Explain Loss of Assets or Insolvency;
Section 727(a)(5)
-

Elements: failure to explain satisfactorily any loss
of assets or deficiency of assets to meet the debtor's
liabilities.
-

to rebut a creditor’s proof of asset losses, the
debtor must provide some credible
explanation for the loss by believable, direct
evidence, and the court should consider the
explanation in the context of debtor’s
education and understanding, financial
affairs, lifestyle and business dealings. [In
re Carter, 236 B.R. 173 (Bankr. E.D. Pa.
1999)]
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B.

Dischargeability Objection Complaints
1.

Introduction

The Bankruptcy Code provides creditors with the right to contest the right of an
individual debtor to receive a discharge of a particular debt pursuant to 11 U.S.C.
Section 523, as opposed to contesting the right of the debtor to receive a
discharge of all debts under 11 U.S.C. Section 727. Such actions, known as
dischargeability actions, are adversary proceedings under the Bankruptcy Rules
and therefore require the filing of a complaint to initiate the action. [See, FRBP
7001(6)]
2.

Application

By its express terms section 523(a) applies to individuals who obtain a discharge
under chapter 7, chapter 11, or chapter 13. [See, 11 U.S.C. §523(a)] Only a
discharge under section 1328(a) can override the provisions of, and operate to
discharge a debtor from some of the debts listed in, section 523. BAPCPA
substantially narrowed the number of categories of debts that are
nondischargeable under chapter 7 but that are dischargeable under chapter 13:
willful and malicious injury by the debtor to another entity or to the property of
another entity [11 U.S.C. §523(a)(6)]; fines and penalties payable to and for the
benefit of a governmental unit (except for criminal fines and restitution included
in a sentence of the debtor's conviction for a crime) [11 U.S.C. §523(a)(7)]; debts
as to which a discharge was denied in an earlier bankruptcy case [11 U.S.C.
(a)(10)]; and marital property settlement debts [11 U.S.C. §523(a)(15)]. In order
to obtain this BAPCPA reduced “super discharge,” the debtor’s chapter 13 plan
must be fully consummated. [See, 11 U.S.C. §1328(a)]
3.

Time Limits for Dischargeability Proceedings
a.

Chapter 7 and Chapter 11 Cases

The time limit for filing a complaint objecting to the dischargeability of a
debt under: (a) Section 523(a)(2) for money, property, services, or an
extension, renewal, or refinancing of credit to the extent obtained by
fraud; (b) Section 523(a)(4) for fraud or defalcation while acting in a
fiduciary capacity, embezzlement, or larceny; and (c) Section 523(a)(6)
for willful and malicious injury by the debtor to another entity or to the
property of another entity is within 60 days following the first date set for
the Section 341(a) meeting of creditors. [FRBP 4007(c)] The bankruptcy
courts are very strict about the sixty-day time limit and will extend the
limit only if the extension is sought before the expiration of the sixty-day
period.
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A complaint objecting to the dischargeability of a debt under: (a) Section
523(a)(1) for certain taxes; (b) Section 523(a)(3) that was not scheduled;
(c) Section 523(a)(5) for a domestic support obligation; (d) Section
523(a)(7) for certain fines and penalties payable to a governmental unit;
(e) Section 523(a)(8) for government insured student loans; (f) Section
523(a)(9) for liability arising from a drunk driving judgment; and (g)
Section 523(a)(10) that was not scheduled in a prior bankruptcy may be
filed at any time during the case. [See, FRBP 4007(b)]
b.

Chapter 13 Cases

The time limit for filing a complaint objecting to the dischargeability of a
debt under: (a) Section 523(a)(2) for money, property, services, or an
extension, renewal, or refinancing of credit to the extent obtained by
fraud; and (b) Section 523(a)(4) for fraud or defalcation while acting in a
fiduciary capacity, embezzlement, or larceny; is within the date fixed by
Bankruptcy Court order, on motion by a debtor for a discharge under 11
U.S.C. section 1328(b). [FRBP 4007(d)] Note: The Advisory
Committee on Bankruptcy Rules has prepared, and has recommended for
local court adoption, Interim Bankruptcy Rules designed to implement
changes made by the 2005 amendments to the bankruptcy laws, which
would change the time limits for filing dischargeability complaints in
chapter 13 cases so that the time limits are identical to those for chapter 7
and chapter 11 cases.

3.

Common Grounds for Objecting to Dischargeability
a.

Debts for Obtaining Money, Property or Services by False
Pretenses or Representations, or Actual Fraud - 11 U.S.C.
Section 523(a)(2)(A)
I.

Elements: to sustain a prima facie case of fraud, a plaintiff
under section 523(a)(2)(A) must establish that:
(A)

the debtor made the representation;

(B)

the time of the representation, the debtor knew it to
be false;

(C)

the debtor made the representation with the intent
and purpose of deceiving the plaintiff;

(D)

the plaintiff justifiably relied on the representation;
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and
(E)

ii.

the plaintiff sustained a loss or damage as the
proximate consequence of the representation having
been made.

Dischargeability of Credit Card Debt Under Section
523(a)(2)
Since credit card creditors rarely extend credit in reliance
on a detailed written financial statement, credit card lenders
asserting that a credit card was used fraudulently usually
seek relief under section 523(a)(2)(A).
The elements of fraud are not easily applied to credit card
transactions other than cash advances obtained directly
from the creditor. Most credit card transactions are three
party transactions in which the card holder presents the
card to a retail merchant, who accepts the card with the
understanding that the creditor, not the debtor, will make
payment. There is no representation from the debtor to the
merchant. The Ninth Circuit Court of Appeals has ruled
that an individual using a credit card makes an implied
representation of an intention to pay the card issuer for the
charged purchases or cash advances. [Anastas v. American
Savings Bank (In re Anastas), 94 F.3d 1280 (9th Cir.
1996)]
Under the implied representation analysis, the most
difficult element of fraud to establish is fraudulent intent.
Even if the use of a credit card may carry the implied
representation that the debtor intends to repay the charges
incurred, the creditor under section 523(a)(2)(A) must
prove that the representation was made knowingly and
falsely, with the intent of deceiving the creditor. [Id.] A
debtor's lack of actual intent to deceive the creditor will
result in the discharge of the credit card charges incurred.
That the debtor's financial condition at the time the charges
were incurred may have made it objectively unreasonable
to believe that the debtor had the ability to pay the charges
does not by itself establish grounds for nondischargeability.
[Id.] But such evidence may support the inference that the
debtor had the requisite fraudulent intent. [See, In re
Eashai, 167 B.R. 181 (BAP 9th Cir. 1994)]
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The courts have developed an ever increasing number of
factors to consider under section 523(a)(2)(A) in
determining whether a debtor possessed the requisite intent
to deceive a creditor:
-

the length of time between the charges made and
the filing of the bankruptcy;

-

whether the debtor consulted with an attorney about
filing for bankruptcy before the charges were made;

-

the number and amount of charges made;

-

the debtor's financial condition when the charges
were made;

-

whether the charges exceeded the credit limit of the
account;

-

whether the debtor made multiple charges on the
same day;

-

whether the debtor was employed and, if not, the
debtor's prospects for employment;

-

the debtor's financial sophistication; whether there
was any sudden change in the debtor's spending
habits; and

-

whether the purchases were for luxuries or
necessities.

[Citibank South Dakota v. Dougherty (In re Dougherty), 84
B.R. 653 (BAP 9th Cir. 1988); In re Carrier, 181 B.R. 742
(Bankr. S.D. N.Y. 1995); In re Larson, 136 B.R. 540
(Bankr. D. N.D. 1992)]
b.

Debts for Obtaining Money, Property or Services by Use of a False
Financial Statement - 11 U.S.C. Section 523(a)(2)(B)
I.

Elements: a creditor must prove, by a preponderance of the
evidence, that the debt was obtained by:
(A)

a statement in writing;
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c.

(B)

that is materially false;

(C)

respecting the debtor's or an insider's financial
condition;

(D)

on which the creditor to whom the debtor is liable
for money, property, services or credit reasonably
relied;

(E)

that the debtor caused to be made or published with
intent to deceive.

Discharge Exception for Fiduciary Debts, Embezzlement or
Larceny - 11 U.S.C. Section 523(a)(4)
I.

Elements - Fraud or Defalcation While Acting in a
Fiduciary Capacity
-

Defalcation: is a failure to produce funds entrusted
to a fiduciary and applies to conduct that does not
necessarily reach the level of fraud, embezzlement
or misappropriation. [Quaif v. Johnson, 4 F.3d 950
(11th Cir. 1993)(citing to Central Hanover Bank &
Trust Co. v. Herbst, 93 F.2d 510 (2nd Cir.1937))]

-

Acting in a Fiduciary Capacity: has been limited by
the courts to technical or express trusts created by
contract between the parties or by statute (i.e., the
general meaning of a fiduciary -- a relationship
involving confidence, trust and good faith -- is far
too broad for the purposes of section 523(a)(4)), and
not to trusts that may be imposed because of the
very act of wrongdoing out of which the contested
debt arose. [Lewis v. Short (In re Short), 818 F.2d
693 (9th Cir. 1987)] "The broad, general definition
of fiduciary - a relationship involving confidence,
trust and good faith - is inapplicable in the
dischargeability context." [Ragsdale v. Haller, 70
F.2d 794, 795 (9th Cir. 1986)] The trust
relationship must predate and exist apart from the
act from which the underlying indebtedness arose.
[In re Casey, 181 B.R. 763 (Bankr. S.D. N.Y.
1995)]
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Section 523(a)(4) does not generally
apply to frauds of agents, bailees, brokers, factors,
and partners. Whereas Section 523(a)(4) generally
does apply to bank officers, executors and
administrators, guardians, and receivers.
ii.

Elements - Embezzlement:
Embezzlement is the fraudulent appropriation of property
by a person to whom such property has been entrusted, or
into whose hands it has lawfully come. It differs from
larceny in the fact that the original taking of the property
was lawful, or with the consent of the owner, while in
larceny the felonious intent must have existed at the time of
the taking.
(A)

appropriation of funds for the debtor's own benefit
by fraudulent intent or deceit;

(B)

the deposit of the resulting funds in an account
accessible only to the debtor; and

(C)

the disbursal or use of those funds without
explanation of reason or purpose.

[In re Bryant, 147 B.R. 507 (Bankr. W.D. Mo. 1992)]
iii.

Elements - Larceny
(A)

fraudulent and wrongful taking and carrying away
of the property of another with the

(B)

intent to convert the property to the taker's use
without the consent of the owner.

As distinguished from embezzlement, the original taking of
the property must be unlawful. [In re Hofmann, 144 B.R.
459 (Bankr. D. N.D. 1992)]
d.

Discharge Exception for Willful and Malicious Injury by the
Debtor to Another Entity or to the Property of Another Entity - 11
U.S.C. Section 523(a)(6)
I.

Elements:
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Wilful: the legislative history states that the word ''willful''
means ''deliberate or intentional,'' referring to a deliberate
and intentional act that necessarily leads to injury. [H.R.
Rep. No. 595, 95th Cong., 1st Sess. 365 (1977); S. Rep. No.
989, 95th Cong., 2d. Sess. 77-79 (1978)]
Malicious: conduct must be wrongful and without just
cause or excuse, and may be malicious even in the absence
of personal hatred, spite or ill-will. [Printy v. Dean Witter
Reynolds, Inc. (In re Printy), 110 F.3d 853 (1st Cir. 1997)]
In articulating the standard for ''maliciousness,'' the Ninth
Circuit has also stated that the conduct be such that it
necessarily causes injury. [Petralia v. Jercich (In re
Jercich, 238 F.3d 1202 (9th Cir.), cert. denied, 533 U.S.
930, 121 S. Ct. 2552 (2001)]

4.

-

Negligent inflicted injury insufficient to
render debt nondischargeable under Section
523(a)(6). [Kawaauhau v. Geiger, 523 U.S.
57, 118 S. Ct. 974 (1998)("debts arising out
of a medical malpractice judgment, i.e.,
"debts arising from reckless or negligently
inflicted injuries, " do not fall within §
523(a)(6)'s exception to discharge. Only
acts done with a deliberate intent to cause
injury constitute "willful and malicious"
injury.)]

-

An intentional breach of contract cannot
give rise to non-dischargeability under 11
U.S.C. § 523(a)(6) unless it is accompanied
by conduct that constitutes a tort under state
law. [Lockerby v. Sierra, 2008 U.S. App.
LEXIS 16645 (9th Cir. Ariz. Aug. 7, 2008)]

Collateral Estoppel - Objections to Dischargeability
Collateral estoppel principles equally apply in dischargeability exception
proceedings under section 523(a) to prevent the relitigation of issues already
determined in a prior proceeding. [Grogan v. Garner, 498 U.S. 279, 284-85
(1991)]
a.

Burden of Proof: the party seeking to employ collateral estoppel principles
has the burden of proof to present the court with “a record sufficient to
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reveal the controlling facts and pinpoint the exact issues litigated in the
prior action.” [In re Tobin, 258 B.R. 199, 202-03 (9th Cir. BAP 2001),
citing Kelly v. Okoye (In re Kelley), 182 B.R. 255, 158 (9th Cir. BAP
1995), aff’d, 100 F.3d 110 (9th Cir. 1996)]
b.

Applicable Law To Determine Preclusive Effect Of Prior Judgment: the
law of the state in which a judgment was entered dictates the preclusive
effect to be applied. [Gayden v. Nourbakhsh (In re Nourbakhsh), 67 f.3d
798, 800 (9th Cir. 1995)] Accordingly, if the judgment was issued by a
California state court, California collateral estoppel law would be
determinative. California law provides that a prior judgment will be given
collateral estoppel effect when the following requirements are satisfied:
(1) the issue in the current proceeding must be identical to an issue
decided in the prior proceeding, (2) the issue in the prior proceeding was
actually litigated, (3) the issue was necessarily decided in the prior
proceeding, (4) the decision in the prior proceeding was final and on the
merits, and (5) preclusion is sought against the same party, or a party in
privity with the same party, as in the prior proceeding. [In re Baldwin,
249 F.3d at 917-18]

c.

Default Judgments: collateral estoppel applies when judgment has been
procured by default as long as (1) defendant had actual knowledge of the
proceedings and a “full and fair opportunity to litigate,” [In re Cantrell,
329 F.3d 1119, 1124 (9th Cir. 2003)], and (2) the prior proceeding’s record
either demonstrates an express finding upon the allegation for which
preclusion is sought or the court in the prior proceeding necessarily
decided the issue, in that the issue was actually litigated. [Id]. A default
judgment represents a judgment “on the merits” and defendant may not
relitigate liability on the same claims in later litigation. [Martin v.
General Finance Co., 239 Cal.App.2d 438, 443 (1966)]
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C.

Preferences Complaints
1.

Introduction
Enacted for the purpose of facilitating one of the primary goals of the
bankruptcy system, to ensure a fair distribution to unsecured creditors,
Bankruptcy Code Section 547 authorizes the avoidance of certain transfers
that were made within ninety days of the filing of bankruptcy petition. In
analyzing a transfer under Section 547 it is important to keep in mind that
avoidability does not require that a transfer be made in bad faith, for an
improper purpose, or with intent to assist a creditor. Indeed, Section 547
is predicated on a transfer on account of preexisting debt. Absent an
antecedent debt, the transfer is not subject to avoidance as a preference,
but may be avoidable under one or more of the other avoiding powers.

2.

Elements of a Preference
The elements of a preference are: (1) the transfer of an interest in property
of the debtor, (2) to or for the benefit of a creditor, (3) for or on account of
an antecedent debt, (4) made while the debtor was insolvent, (5) made on
or within 90 days before the filing of the petition (or made more than 90
days and within one year before the date of the filing of the petition if the
creditor, at the time of the transfer, was an insider), (6) which transfer
enables the creditor to receive more than the creditor would receive if the
case was a Chapter 7 case, the transfer had not been made, and the creditor
received payment of the debt to the extent provided by the provisions of
Title 11. [11 U.S.C. §547(b)]
a.

Transfer of Property of the Debtor
The term "transfer" is broadly defined in the Bankruptcy Code to
mean each mode, direct or indirect, absolute or conditional,
voluntary or involuntary, of disposing of or parting with property
or an interest in property, the creation of a lien, the retention of
title as a security interest, and the foreclosure of a debtor’s equity
of redemption. [11 U.S.C. §101(54)] The legislative history
indicates that the definition of transfer is intended to encompass
every possible disposition of a property interest, its possession,
custody, or control, except as an incident of set-off. Transfers
subject to scrutiny under Section 547, therefore, include the
creation of liens, judicial liens, security interests, and the fixing of
statutory liens, as well as the depositing of funds in a bank or
similar account.
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The term "property" is not defined in the Bankruptcy Code. Given
the underlying purpose of the preference statute, the recovery of
property transferred by the debtor shortly before bankruptcy for
equitable distribution among creditors, it would seem that the term
"property" for purposes of a preference analysis should consist of
all the property that passes into the estate. Under Bankruptcy
Code Section 541, the property of the estate includes all legal or
equitable interests of the debtor in property as of the filing of the
petition. It would therefore seem that the transfer by the debtor of
anything having economic value should fall within the definition
of "property."
b.

To or For the Benefit of a Creditor
The term "creditor" is defined in the Bankruptcy Code to mean any
person, estate, trust or governmental unit that has a right to
payment, whether fixed or contingent, liquidated or unliquidated,
matured or unmatured, disputed or undisputed, legal or equitable,
secured or unsecured, or the right to an equitable remedy for
breach of performance if the breach gives rise to a right to payment
which arose at or before the entry of the order for relief. [See,
generally, 11 U.S.C. §101(5), (10), and (15)]
The second element of a preference is satisfied if property of the
debtor is transferred to any entity that has a claim against the
debtor that arose at or before the entry of the order for relief.

c.

For or on Account of an Antecedent Debt Owed by the Debtor
Before the Transfer was Made
This element requires that the transfer be made in payment of a
debt that was in existence before payment. Therefore, a transfer
arising from a contemporaneous exchange does not satisfy the
"antecedent" requirement and is immune from preference attack.
For example, assume that merchandise is shipped on the first day
of the month for payment that is not due until the 15th day of the
following month. Further assume that the debtor pays on time.
The debt presumably comes into existence when the debtor is
under a legally binding obligation to pay, at the time the
merchandise is shipped. Payment in accordance with the terms of
the agreement, on the 15th day of the following month, is based on
an antecedent debt even though made in strict conformance with
the terms of payment. Conversely, in the true cash on delivery
situation, the exchange of money for delivery of merchandise is the
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payment of a contemporaneous debt and the antecedent element is
absent.
Analysis of a transaction with respect to the third element requires
identification of two points in time: (a) the time at which the debt
arose, whether or not the right to payment is then matured; and (b)
the time at which the transfer on account of the debt is deemed
made under the provisions of Bankruptcy Code Section 547(e).4 If
the point in time at which the debt arose predates the time of the
transfer, the antecedent requirement has been satisfied.
d.

Made While the Debtor Was Insolvent
Proof of "insolvency," as defined in the Bankruptcy Code,5
requires a modified version of what most would consider a typical
balance sheet. Exempt property is excluded, and the ability of a
general partner to satisfy partnership debts is included. The debtor
must be insolvent at the time the transfer is made. Therefore, to
the extent Section 547(e) operates to postpone the time of a
transfer, the date of valuation of the debtor's assets and liabilities
will likewise be delayed.
The term "fair valuation" contained in the definition of insolvency
is a continuation of the Bankruptcy Act concept. The numerous
cases that have attempted to determine the basis on which assets
are to be valued will therefore continue to apply. The bankruptcy
court will have broad discretion to determine whether assets are
valued on the basis of fair market value, liquidation value, or on
some other appropriate basis.

4

The timing provisions of Section 547(e) are discussed in detail at section III(C)(3) of these materials;
nevertheless, it is important to keep in mind that the provisions of Section 547(e) operate to delay the time at which a
transfer is deemed to have occurred, thereby converting many transfers that appear to have been made for
contemporaneous exchange into transfers based on an antecedent debt.
5

Bankruptcy Code Section 547(f) provides that for preference purposes, the debtor is presumed to have
been insolvent during the 90 days immediately preceding the bankruptcy. The Federal Rules of Evidence provide
that a presumption shifts the burden of going forward with evidence to meet or rebut the presumption to the party
against whom it is directed. If the creditor offers substantial evidence contradicting the presumption of insolvency,
the burden shifts to the trustee to prove insolvency. The presumption of insolvency does not, however, extend to the
period between 90 days and one year with respect to transfers to insiders.
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e.

Made to any Creditor 90 Days Before Filing or to an Insider One
Year Prior to the Date of the Filing
The timing provisions of Bankruptcy Code Section 547(e) is used
to determine whether the transfer was made within the applicable
preference period. Only property transferred within the preference
period is recoverable. In the case of noninsiders,6 a transfer made
more than 90 days before the commencement of the case is
immune from attack as a preference.

f.

Transfer Enables the Creditor to Receive More Than
Under Chapter 7
The transfer must enable the creditor to whom or on whose
account the transfer was made to receive more than the creditor
would have received:

3.

I.

if the case was commenced under Chapter 7;

ii.

the preferential transfer had not been made; and

iii.

the creditor received payment to the extent provided under
Title 11.

Timing Provisions
The time that a transfer occurs determines whether it was made within the
preference period, whether it was based on an antecedent debt, and the
date on which the value of the debtor's assets and liabilities are computed
to determine insolvency.
Bankruptcy Code Section 547(e) contains the test necessary to ascertain
when a transfer is made for preference purposes. First, the time at which
the transfer becomes effective between the transferor and transferee is
determined. Second, the time of perfection is determined. See, 11 U.S.C.
§547(e)(1).7 Third, the time of transfer is determined by using the time

6

What constitutes an "insider" is addressed in Bankruptcy Code Section 101(31).

7

Transfers of Real Property by the Debtor
In most jurisdictions, including California, perfection occurs when the transfer document is recorded.
Transfers of Personal Property by the Debtor
In the case of personal property, California Commercial Code Section 9303 governs the method of
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the transfer became effective between the parties, the time of perfection,
and the time the debtor acquired rights in the property. [See, 11 U.S.C.
§547(e)(2), (3)]8 The time that a transfer becomes effective between the
parties is determined by nonbankruptcy (usually state) law.
4.

Preference Exceptions
Bankruptcy Code Section 547(c) contains a list of seven specified
transfers that are exempted from avoidance as preferential transfers.
a.

Substantially Contemporaneous Exchanges
A transfer is exempt from avoidance if it was: (I) intended, by the
debtor and the creditor for whose benefit the transfer was made, to
be a contemporaneous exchange for new value given the debtor;
and (ii) in fact a substantially contemporaneous exchange. The
legislative history indicates that payment by check is substantially
contemporaneous if the check is presented for payment in the
normal course of affairs, which California Commercial Code
Section 3-503(2)(a) presumes is 30 days after date or issue,
whichever is later.

b.

Payments in Ordinary Course
The second exemption is directed at protecting creditors who are
paid in the ordinary course of the debtor's business or financial

perfection under Division 9. Perfection under division 9 may, depending upon the nature of the collateral, result
from the filing of a financing statement, the taking of possession of the collateral, or the transfer may be perfected
without taking any further steps.
8

Under Bankruptcy Code Section 547(e)(2), if the transfer is perfected on or before ten days after it takes
effect between the parties, the transfer is deemed to have occurred on the effective date. If the transfer is perfected
more than ten days after it becomes effective between the parties, the time of transfer is the date of perfection. If the
transfer is not perfected at the later of the date of the filing of the petition for relief or ten days after the transfer takes
effect between the parties, the time of transfer is immediately before the date the petition for relief was filed.
After analyzing the transfer under Bankruptcy Code 547(e)(2), the transfer must be analyzed under
Bankruptcy Code Section 547(e)(3) which may further delay the time of transfer for purposes of the preference
analysis. Section 547(e)(3) essentially overrides Section 547(e)(2) and provides that, regardless of when perfection
occurs, a transfer is not made for preference purposes until the debtor has acquired rights in the transferred property.
This provision is designed to ensure that a security interest in after-acquired property is perfected for purposes of
preference analysis at the time the after-acquired collateral comes into existence, and not at the time the financing
statement was recorded. While, Section 547(e)(3) will delay the time of transfer of a security interest in each item of
after-acquired collateral until the date the specific item of collateral comes into existence, the impact on inventory
and receivables of the debtor is mitigated by the exemption contained in Section 547(c)(5).
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affairs and in the ordinary course of the transferee's business or
financial affairs. In addition, consideration will be given to the
payment practice common in the particular industry of the parties.
The reference to the debtor's financial affairs indicates that the
exception is intended to include nonbusiness activities such as the
payment of monthly utility bills by one not engaged in business.
This exception protects payments of current trade debt and
payments on short term and long term commercial paper.9 The full
extent of this exemption must await judicial determination. An
expansive application would protect most transfers.
c.

Enabling Loans
The third exemption pertains to the creation of security interests
given in property acquired by the debtor to secure new value
which was: (I) given at or after the signing of the security
agreement containing a description of the collateral; (ii) given by
or on behalf of the secured creditor under the agreement;
(iii) given to enable the debtor to acquire the collateral; and (iv) in
fact used by the debtor to acquire the collateral. In addition, the
security interest must be perfected before ten days after the
security interest attaches.

d.

Post-Preference Extensions of Unsecured Credit
The fourth exemption provides that a creditor who has received a
preference and who, thereafter, extends new value to the creditor
on an unsecured basis, is entitled to deduct the new value from the
previous preferential transfer. Application of this exemption
requires a transfer-by-transfer analysis to determine if the creditor
has given new value after a preferential transfer.

e.

Net Improvements
The fifth exemption applies only to receivables and inventory and,
as discussed in footnote 19, results in a postponement of the time
of transfer of a floating lien until the debtor acquires rights in the
property transferred. Absent this exemption, all after-acquired
collateral coming into existence during the preference period

9

Payments on long term debt qualifies for the ordinary course exception. [Union Bank v. Wolas, 502 U.S.
151, 112 S.Ct. 527, 116 L.Ed.2d 514 (1991)]
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would constitute transfers on account of antecedent debt thereby
rendering floating liens vulnerable to preference attack.
This exemption provides that although a security interest in
receivables or inventory may be preferential, the transfer is exempt
from avoidance to the extent that the secured creditor has not
enhanced its position during the preference period. Under
Bankruptcy Code Section 547(c)(5), a two-point test is employed.
The first point in time is the date of the commencement of the
preference period or the date on which the new value was given
within the preference period. The second point is the date of the
filing of the petition. For example:
January 15: inventory
=
$2,500
(transfer date) accounts
=
$2,500
creditor's claim = $9,000
April 17:
inventory
=
$3,000
(petition date) accounts
=
$4,000
creditor's claim = $9,000
the trustee could avoid the creditor's lien to the extent of $2,000, as
90 days prior to the petition, the creditor had a $4,000 unsecured
claim, and on the date of the petition it only had a $2,000
unsecured claim as a result of having its lien attach onto an
additional $2,000 worth of inventory and accounts receivable
without giving new value.10
f.

Statutory Liens
The sixth exemption excludes from preference attack the fixing of
statutory liens that are not avoidable under Bankruptcy Code
Section 545.

g.

Insubstantial Consumer Debts
The seventh exemption applies in cases involving individual
debtors whose debts are primarily consumer debts, to transfers that
aggregate less than $600 to any particular creditor.

10

It should be noted that if the secured creditor's deficiency is reduced because of a seasonal or other
increase in the value of the collateral and not as a result of the rendering of services and the furnishing of materials
by the unsecured creditors, the secured creditor is entitled to retain the improvement.
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D.

Fraudulent Transfer Complaints
1.

Introduction
The recovery of preferential transfers is but one of the so-called avoiding
powers enacted for the purpose of ensuring a fair distribution to unsecured
creditors. The avoidance of fraudulent conveyances is another avoiding
power authorized by the Bankruptcy Code which serves to facilitate this
primary goal of the bankruptcy system. Unlike preferences, fraudulent
conveyances are either made with intent to prevent creditors from being
paid, which is actual fraud, or because the debtor received less than
reasonable equivalent value, which is constructive fraud.

2.

Voiding Fraudulent Transfers
There are two separate bodies of law available in the pursuit of fraudulent
transfers: state law and bankruptcy law.
a.

State Fraudulent Transfers
California is one of about twenty-six states that have enacted the
Uniform Fraudulent Conveyance Act. [See, Cal. Civ. Code
§§3439-3439.12] Under California law, every conveyance made
(including the creation of a lien) and obligation incurred by a
debtor who is or will be thereby rendered insolvent is fraudulent as
to the debtor's creditors, regardless of the debtor's actual intent, if
the transfer is made without a fair consideration or leaves the
debtor with unreasonably small capital. A transfer without fair
consideration by a debtor with either actual intent to hinder, delay,
or defraud creditors or the intent and belief that the debtor will
incur debts beyond its ability to pay them as they become due is
also fraudulent.
Under Bankruptcy Code Section 544(b), the trustee is permitted to
avoid a transfer made or an obligation incurred if it is voidable
under California law. The only prerequisite to such an action is
that there must actually be an unsecured creditor who could sue the
debtor under state law. This is rarely a problem as all that is
needed is a creditor who was owed money at the time of the
transfer or the incurring of the debt. Even if it is impossible to find
such a creditor because all those creditors were subsequently paid,
some state fraudulent conveyance laws, grant standing to creditors
who became creditors after the transfer. [See, e.g., Cal. Civ. Code
§3439.04]
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b.

Bankruptcy Code Fraudulent Transfer Provisions
Section 548 is the Bankruptcy Code's own fraudulent transfer or
obligation law. Section 548 enables the trustee to avoid any
transfer made or obligation incurred by the debtor within one year
prior to the date the petition for relief was filed if the debtor either
made the transfer or incurred the obligation with actual intent to
hinder, delay, or defraud its creditors or received less than
reasonably equivalent value in exchange.11
If the trustee proceeds under the reasonably equivalent value test
of Bankruptcy Code Section 548(a)(2), the trustee must not only
prove that the debtor received less than it transferred, but must also
prove one of the following:

IV.

(I)

the debtor was insolvent when the transfer was made or
became so as a result of the transfer;

(ii)

the transfer left the debtor with an unreasonably small
capital for its business or transactions; or

(iii)

the debtor intended to incur or believed it would incur
debts beyond its ability to pay those debts.

Bankruptcy Appeals
A.

Available Forums - The First Level of Appeal
There are three potential avenues for appealing a judgment or order issued by the
bankruptcy court.
1.

The Bankruptcy Court
A litigant should always consider moving for reconsideration of a
judgment or order of a bankruptcy court pursuant to Federal Rule of
Bankruptcy Procedure 9024. Care should be taken not to file a notice of

11

The advantage to the trustee of having both the state fraudulent transfer law and Bankruptcy Code
Section 548 available is that the trustee can use two different statutes of limitation to advantage. For example, under
the California fraudulent transfer law, the trustee can go back and attack a transfer four years after the transfer was
made or, if later, within one year after the transfer was or could reasonably have been discovered. [Cal. Civ. Code
§3439.09(a)] Under Bankruptcy Code Section 548, the trustee can only go back two years before the date of the
filing of the petition for relief 11 U.S.C. §546(a)(1)].
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appeal as this may deprive the bankruptcy court of jurisdiction to entertain
a motion for reconsideration. In addition, it may be a prudent to request
an extension of time to file a notice of appeal with the bankruptcy court
upon filing the motion for reconsideration pursuant to Federal Rule of
Bankruptcy Procedure 8002(c).
2.

The Bankruptcy Appellate Panel ("BAP")
The bankruptcy appellate panel is a tribunal composed of three bankruptcy
judges from districts within the circuit that acts as an intermediary
appellate level between the bankruptcy court and the circuit court. 28
U.S.C. §158(d). The Bankruptcy Appellate Panel for the Ninth Circuit has
appellate jurisdiction over all final judgments, orders, and decrees of
bankruptcy courts in core proceedings,12 as well as discretionary
jurisdiction over all interlocutory judgments, orders, and decrees of
bankruptcy courts in core proceedings. [28 U.S.C. §158(b)]
In essence, all parties to the appeal must consent to review by the
bankruptcy appellate panel. [28 U.S.C. §158(b)(1)] If a party does not
want the appeal to proceed to the bankruptcy appellate panel, an objection
to the referral of the appeal must be filed within 30 days after service of
the notice of appeal in the bankruptcy court. [See, 28 U.S.C. §158(c)(2)]13

3.

The District Court
Judgments and orders, both final and interlocutory, issued by bankruptcy
courts in core proceedings (absent consent to the bankruptcy appellate

12

If the proceeding is a non-core matter, then the bankruptcy court is not empowered to issue a judgment
or order, and must submit proposed findings of fact and conclusions of law to the district court prior to issuance of
the judgment or order by the district court. 28 U.S.C. §157(c)(1). Appeal from an order of the district court in an
non-core matter may only be taken to the court of appeals.
13

The precedential effect of Bankruptcy Appellate Panel opinions on the circuit as a whole is still an open
issue. [See, Zimmer v. PSB Lending Corp. [In Re Zimmer], 313 F.3d 1220, 1225 n. 3 (9th Cir. 2002) (noting that the
binding nature of Bankruptcy Appellate Panel decisions is still an open issue in the Ninth Circuit); Bank of Maui v.
Estate Analysis, Inc. [In re Estate Analysis, Inc.], 904 F.2d 470, 472 (9th Cir. 1990) (Bankruptcy Appellate Panel
decisions cannot bind district courts, but declining to decide authoritative effect of a BAP decision)]
The Bankruptcy Appellate Panel has held that its decisions bind all bankruptcy courts in the Ninth
Circuit. [In re Windmill Farms, Inc., 70 B.R. 618, 621 (9th Cir. BAP 1987), rev’d on other grounds, 841 F.2d 1467
(9th Cir. 1988)] However, some bankruptcy courts have ruled that Bankruptcy Appellate Panel decisions do not bind
them. Compare, CASC Corp. v. Miller [In re Locke], 180 B.R. 245, 254 (Bankr. C.D. Cal. 1995) (Bankruptcy
Appellate Panel decisions not binding on bankruptcy courts), with Life Ins. Co. Of Va. v. Barakat [In re Barakat],
173 B.R. 672, 676-80 (Bankr. C.D. Cal. 1994) (Bankruptcy Appellate Panel decisions binding on bankruptcy
courts), aff’d on other grounds, 99 F.3d 1520 (9th Cir. 1996)]
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panel) are subject to appeal to the district court. [28 U.S.C. §158(a)] An
appeal to the district court may be brought only in the judicial district in
which the bankruptcy court is located. [28 U.S.C. §158(a)] As is the case
with bankruptcy appellate panel, appeals to the district court will be
controlled procedurally by Part VIII of the Federal Rules of Bankruptcy
Procedure.
If the decision is made to appeal to the district court, the appellant must
file a statement of election contained in a separate writing filed at the time
of the filing of the Notice Of Appeal. [FRBP 8001(e) and 28 U.S.C.
§158(c)(1)(A)]
B.

Available Forum - The Second And Third Levels Of Appeal
1.

The Court Of Appeals
A final judgment, order, or decree of a bankruptcy appellate panel or
district court may be appealed to the court of appeals. [28 U.S.C. §158(d)]
Unlike the appeals to the bankruptcy appellate panels or the district courts,
there is no discretionary interlocutory appellate jurisdiction at the court of
appeals level, and only final orders, judgments, or decrees of the
bankruptcy appellate panel and district court may be reviewed by the court
of appeals.

2.

The United States Supreme Court
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C.

Deadlines For Perfecting An Appeal
1.

Appeal Of Final Judgments And Orders - Core Matters

The deadline for filing a notice of appeal with the clerk of the bankruptcy court is
within 10 days after the entry of the final judgment or order in the bankruptcy
court. [FRBP 8001(a) and 8002(a)] If the tenth day falls on a Saturday, Sunday,
or legal holiday, the next business day will be the deadline for filing the notice of
appeal. [See, FRBP 9006(a)]
The bankruptcy court may extend the time for filing the notice of appeal by any
party for a period of 20 days beyond the expiration of the original 10-day period,
provided the party makes the request before the expiration of the 10-day period.
[FRBP 8002(c)] In certain exceptional circumstances, a request to extend the
time for filing a notice of appeal may be granted upon a showing of excusable
neglect if the request is made not more than 20 days after the expiration of the 10day period.
It is acceptable to file the notice of appeal before the bankruptcy court judgment
or order is entered. By adhering to such a practice, the deadline will not be
missed.
b.

Appeal Of Interlocutory Judgments And Orders - Core Matters

Appeals of interlocutory judgments and orders may be taken only by leave
of the district court or the bankruptcy appellate panel, and some additional
rules appeal. The notice of appeal requirements set forth in the preceding
subsection apply. Additionally, the appellant must file a motion for leave
to appeal with the notice of appeal. [FRBP 8001(b)] The motion for leave
to appeal must be prepared in accordance with Bankruptcy Rule 8003.
Although filed in the bankruptcy court, the leave motion is to the
bankruptcy appellate panel.
I.

Standard For Granting Leave To Appeal

Leave to appeal is normally limited to situations that would avoid
wasteful litigation, involve a controlling questions of law as to
which there is substantial ground for difference of opinion, and
would materially advance the ultimate termination of the litigation.
[Roderick v. Levy [In re Roderick Timber Co.], 185 B.R. 601, 604
(9th Cir. BAP 1995); In re Travers, 202 B.R. 624, 626 (9th Cir.
BAP 1996)]
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The Bankruptcy Appellate Panel’s decision to deny leave to appeal
is an exercise of discretion and generally not reviewable by the
Ninth Circuit. [Silver Sage Partners, Ltd. v. City of Desert Hot
Springs [In re City of Desert Hot Springs], 327 F.3d 930, 938 (9th
Cir. 2003)]
c.

Appeals Of Final And Interlocutory Judgments And Orders - NonCore Matters

The judgment or order appealed from will have been issued by the district
court in the case of a non-core matter; therefore, the Federal Rules of
Appellate Procedure should be followed.
d.

Deadlines For Filing Appellate Briefs And Other Pleadings

The procedural aspects of appeals to the district court or the bankruptcy
appellate panel within the Central District of California are governed by
the 8000 series of the Federal Rules of Bankruptcy Procedure, the Rules of
the United States Bankruptcy Appellate Panel of the Ninth Circuit, the
Local Rules of Practice for the United States District Court for the Central
District of California, and the Local Bankruptcy Rules for the United
States Bankruptcy Court for the Central District of California. These rules
should be carefully reviewed before proceeding to file an appeal.
D.

The Scope And Standard Of Review
1.

Clearly Erroneous Standard Of Review For Findings Of Fact In Core
Matters

When there has not been a jury trial, questions of fact are reviewed for clear error.
[FRBP 8013]. The standard of review is one of substantial evidence when there
has been a jury trial. This means that the findings of the bankruptcy court will
only be reversed if a reasonable person could not accept as adequate the evidence
which supports the ultimate finding.
2.

De Novo Review Of Legal Conclusions In Core Matters

The standard of review of conclusions of law in both core and non-core matters is
de novo. [See, Crocker National Bank v. American Mariner Industries, Inc. [In
re American Mariner Industries, Inc.], 734 F.2d 426 (9th Cir. 1984)] Therefore,
the reviewing court makes its own independent conclusions of law. A lower
court's determination regarding whether it has jurisdiction is also subject to de
novo review. [See, e.g., Piombo Corporation v. Castlerock Properties [In re
Castlerock Properties], 781 F.2d 159 (9th Cir. 1986)]
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3.

De Novo Review In Non-Core Matters For Both Findings Of Fact And
Conclusions Of Law

28 U.S.C. Section 157(c)(1) sets forth a de novo standard and scope of district
court review of the bankruptcy court's final or interlocutory orders in non-core
matters where the parties have not consented to the bankruptcy court entering
final orders. 28 U.S.C. Section 157(c)(1) provides:
A bankruptcy judge may hear a proceeding that is not a core proceeding but that
is otherwise related to a case under title 11. In such proceeding, the bankruptcy
judge shall submit proposed findings of fact and conclusions of law to the district
court, and any final order or judgment shall be entered by the district judge after
considering the bankruptcy judge's proposed findings and conclusions and after
reviewing de novo those matters to which any party has timely and specifically
objected.
[See, also, FRBP 9033 (governing timing and procedure for objecting to proposed
findings or conclusions)]
E.

Stays Pending Appeal
1.

Necessity Of Stay Pending Appeal

A stay pending appeal may be crucial in certain circumstances. For example,
Bankruptcy Code Sections 363(m) and 364(e) expressly provide that the reversal
on appeal of either an order approving a sale of assets or obtaining credit does not
affect the validity of actions taken in reliance of the lower court order, provide no
"bad faith" is shown. Courts have held that if a stay is not obtained pending
appeal, the appeal becomes moot. [See, Mann v. ADI Investments, Inc. [In re
Mann], 907 F.2d 923 (9th Cir. 1990)(failure to obtain stay pending appeal moots
appeal of stay relief order where foreclosure occurs during pendency of appeal
unless (1) the debtor has a statutory right of redemption; or (2) state law would
otherwise permit foreclosure to be set aside)]
2.

Procedure For Obtaining Stay Pending Appeal

A motion for a stay of a judgment or order of a bankruptcy court pending appeal
should ordinarily be made to the bankruptcy court, and the bankruptcy court may
order such relief as is necessary to protect the rights of the parties. [FRBP 8005]
If the bankruptcy court denies the request, a motion may be filed with the
bankruptcy appellate panel or the district court, depending upon the tribunal in
which the appeal is pending. It should be noted that the court may grant a stay,
conditioned upon the posting of a bond.
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